NATI ONAL CRGAN ZATIT ON FCR R VER SPCRTS

| BLA 94- 150 Deci ded January 24, 1997

Appeal froma decision of the Dstrict Minager, Sal em (Q egon)
Dstrict, Bureau of Land Managenent, adopting the Sandy WId and Scenic
Rver and Sate Scenic Vdterway Managenent F an, (R 080-94-03, and finding
no significant inpact.

Afirned.

1.

Federal Land Policy and Managenent Act of 1976: Land-
Use H anning--Public Lands: Admnistration--WIld and
Scenic Rvers Act

Absent a show ng of clear reasons for nodification or
reversal, a BLMdecision inplenenting a wld and sceni c
river nanagenent plan wll be affirned on appeal if it
is based on a consideration of all relevant factors,

is supported by the record, and accords wth statutory
directi ves.

Environnental Quality: Environnental S atenents--
National Environnental Policy Act of 1969: H nding
of No Sgnificant |npact

An environnental inpact statenent need not be prepared
if, based on an adequate EA BLMfinds that a proposed
action wll produce no significant inpact. The Board
wll affirma FONS determnation if the record
denonstrates that BLMhas careful |y revi ened
environnental problens, all rel evant environnental
concerns have been identified, and the determnation
that the inpact is insignificant is reasonable in |ight
of the anal ysis.

Environnental Quality: Environnental S atenents--
Federal Land Policy and Managenent Act of 1976: Land-
Wse H anning--National Environnental Policy Act of
1969: FHnding of No Sgnificant |npact--Public Lands:
Administration--WId and Scenic Rvers Act

A party chal l enging a FONS finding nust showthat the
determnation was premsed on a clear error of law a

denonstrabl e error of fact, or that the anal ysis failed
to consider a substantial environnental question of
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nmaterial significance to the action for which the

anal ysis was prepared. Mere differences of opinion
provide no basis for reversal of BLMs decision if the
decision i s reasonabl e and supported by the record.

APPEARANCES. John H Garren, Regional Representative, National
Qoganization for Rver Sports; Van E Minning, Dstrict Manager, Sal em
Dstrict, Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDGE MULLEN

O Septenber 13, 1993, the Salem D strict Minager, Bureau of Land
Managenent (BLMN, issued a decision adopting the Sandy Wl d and Scenic
Rver and Sate Scenic Véterway Managenent Fan (Sandy Rver Fan) and a
finding of no significant inpact (FONS), based on an environnent al
assessnent (EA) of that plan.

Oh Novenber 8, 1993, 1/ the National Qganization for Rver Sorts
(NRS), filed an appeal of the Dstrict Manager's decision, alleging
that the decision and FONS were "inappropriate” because they "i gnored,
deferred, or treated superficially" two issues--the nethod of allocating
river use and the nmanagenent of concessionaires by use of Special Use
Permts (Notice of Appeal and Satenent of Reasons (SOR at 1). NIRS
further argued that the issues it identified shoul d have been thoroughl y
examned in an environnental inpact statenent (SR at 2).

The Sandy R ver was designated as a scenic and recreational river
by Gongress in the Qmibus OQegon WId and Scenic Rvers Act of 1988,
P.L. 100-557, 102 Sat. 2782 (1994), 16 US C § 1274(a)(100) (1994).
A 12.5-ml e segnent of the Sandy R ver

fromthe east boundary of sections 25 and 36, township 1 south,
range 4 east in 4 ackanas Gounty near Dodge Park, downstreamto
the west line of the east half of the northeast quarter of
section 6, township 1 south, range 4 east, in Miltnonah Gounty at
Dabney Sate Park, the upper 3.8 miles [was designated] as a
scenic river and the lower 8.7 mles [was designated] as a
recreational river.

16 USC 8 1274(a)(100) (O (1994). The statute al so specifies that the
12.5-ml e segnent designated as a scenic and recreational river is "to be
admni stered through a cooperative nanagenent agreenent between the Sate
of Oregon, the Secretary of the Interior and the Gounties of Miltnonah and
d ackamas i n accordance wth section 1281(e) of this title.”

1 Inits notice of appeal, NORS notes that it received the decision
notice and FONS on Cct. 18, 1993. The appeal of Nov. 8, 1993, was
therefore tinely. 43 OFR 4.411(a).
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The statutory provision requiring a nanagenent plan for the river
st at es:

For rivers designated on or after January 1, 1968, the Federal
agency charged with the admnistration of each conponent of the
National WIld and Scenic Rver Systemshal |l prepare a

conpr ehensi ve managenent plan for such river segnent to provide
for the protection of the river values. The plan shal|l address
resource protection, devel opnent of lands and facilities, user
capacities, and other nmanagenent practices necessary or desirabl e
to achi eve the purposes of this chapter. The plan shall be
coordinated wth and nay be incorporated i nto resource nanagenent
planning for affected adjacent Federal |ands. The plan shall be
prepared, after consultation wth Sate and | ocal governnents and
the interested public wthin 3 full fiscal years after the date
of designation. Notice of the conpletion and availability of
such plans shal | be published in the Federal Register.

16 US C 8 1274(d)(1) (199).
The statute further provides that:

Each conponent of the national wld and scenic rivers system
shal | be admini stered in such a nanner as to protect and enhance
t he val ues whi ch caused it to be included in said systemw t hout,
insofar as is consistent therewth, limting other uses that do
not substantially interfere wth public use and enj oynent of
these values. |In such admnistration prinary enphasis shal |l be
given to protecting its esthetic, scenic, historic, archaeol ogic,
and scientific features. Mnagenent plans for any such conponent
nay establish varying degrees of intensity for its protection and
devel opnent, based on the special attributes of the area.

16 US C § 1281(a) (1994).

An interagency planning teamwas forned in the Soring of 1989 and
began devel oping a wld and scenic river nanagenent plan for the river
segnent s described above. The initial teamincluded representatives
fromBLM the Oegon Parks and Recreation Departnent, and d ackamas and
Mil tnonah counties. In March 1991, a draft resource assessnent for the
Sandy R ver was conpl eted and nail ed to 80 resource experts for comment
and revi ew

John H Garren, NORS Regional Representative, participated onits
behal f in the public comment and revi ew process | eading to the Sandy R ver
Pan. He was sent a copy of the draft resource assessnent in March 1991,
wth aletter asking for his conments and suggestions, and was sent a copy
of the final resource assessnent in January 1992. BLMs records al so
indicate that he was sent copies of the draft Sandy R ver EA and draft
nanagenent plan (BLMAnswer to Appel lant's SCR Summary of | nvol venent, at
2).
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Qh July 29, 1992, a public neeting was held to reviewthe draft EA
and draft nanagenent plan. The record contains the fol |l ow ng sumrmary of
Garren's expression of NORS position: "The National O ganization for
Rver Sports (NORS) believes issues regarding (1) restricting notorized
use (on river); (2) establishing recreation use limtations; (3)
determning the type of allocation nethod to be inpl enented and; (4)
determning a concessionaires policy warrants a full environnental i npact
statenment” (Comments on the Sandy Rver WIld and Scenic Rver EA and Draft
Managenent M an, Cormment 3, at 2).

Inaletter filed August 5 1992, Garren reiterated three of the four
issues he raised at the July 29 neeting, stating that the issues shoul d
be addressed in a "full environnental inpact statenent.” Garren requested
and was sent the decision and FONS adopting the final nanagenent plan
(Aternative D, dated Septenber 13, 1993.

n appeal NORS asserts that "two nmajor issues * * * are ignored,
deferred, or treated superficially" (SORat 1). The first is BLMs
decision to defer the devel opnent and inposition of an allocation system
for boating use (Sandy Rver Fan at vi, vii; SCRat 1). BLMs rational e
for this decision is as foll ows:

1. Gontrol and permt of commercial river runni ng
activities. Rationale: Public input indicates the need for
controls and restrictions of cormercial boating activities on the
Sandy Rver. Qurrently very little coomercial float boating of
any kind has been docunented as to [sic] taking place on the
river. The river is suitable and has been used in the past for
coomercial or outfitted floating and gui ded fishing activities.
The river does have boat ranps and other public boating access
and its water flows are sufficient for conmercial floating
activities during nost of the year. Qonmercial river use
activities wll be nanaged in accordance wth federal guidelines
for Cormercial Special Recreation Use Permits. Commercial
permts wll be issued and nonitored annually. This decision in
no way restricts boating use of the river for individuals. Wen
and if restrictions on recreation use |evel s are needed and an
all ocation systemis subsequently devel oped, the BLMshal |
consider a full range of alternative allocation options includi ng
the "Freedomof Choi ce" system [2/]

(Decision Notice, Sandy Rver P an, at vi, vii).

2/ The record contains naterial on the Freedomof Choice allocation system
submtted by NORS. In a tel ephone conversation with Garren on July 20,
1992, BLMs Sandy R ver planner stated that the NORS definition of Freedom
of (hoi ce "woul d be considered if and when the all ocation determnation
process (Separate EA process) occurs.” Grren told the planner "that
recogni zi ng Freedomof Choice as an option if and when allocation is
necessary in the final plan nay or nay not satisfy his concerns” (Phone
onversation Record, dated July 20, 1992, 10:50 am at 1).
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NORS argues that by deferring the allocation question, BLMis denyi ng
the public "the opportunity to comment on a deferred action which is not
part of the plan," and asserts:

There is no basis for avoi ding a deci sion on the nethod of
allocation. This decision is independent of the need for further
noni toring, capacity research and whet her use |evel s require

an allocation systemin the future. The allocation decision is
necessary now so that if limtations are inposed in the future,
they nay be inpl enented as part of the nmanagenent pl an w t hout
revisiting the NEPA [National Environnental Policy Act of 1969]
pr ocess.

(SR at 1).

Inits answer, BLMstates that floating and boating recreation
presently accounts for only 3 to 4 percent of the overall recreation use of
the Sandy Rver (EA at 57) and that "[t]he issue of choosing the allocation
nethod is not ripe and shoul d not be addressed until adequate i nfornation,
research and public invol venent denonstrates the need for regul atory
nanagenent actions.” BLMargues that

[d]etermnation of any all ocation systemwoul d be nore
appropriately acconpl i shed through a separate NEPA process,
conplete wth full public invol venent of the affected parties, at
the tine when recreation nonitoring reveal s that acceptabl e
limts are about to be reached and after all other non-regul atory
efforts have been exhausted and found to be ineffective.

(BLM Answer at 3).

The second issue is NORS objection to BLMs plan to nanage
comnmercial river use activities pursuant to Federal guidelines for special
use permts. NIRS admts that the Sandy Rver is not a limted access
river but objects to the Federal policy for nanagi ng commercial river
gui des and outfitters on limted access permt rivers, suggesting that, in
the future, the river mght becone a limted access river. It argues for
adoption of a managenent plan specifying i n advance whet her and how nuch
coomercial activity wll be allowed, how nany special use permts shoul d be
granted, and the identification of the kinds of conmercial activities that
best reflect the public interest (SIRat 1, 2).

Inits answer, BLMstates that, under 43 GFR 8372.1-1, it is
required to issue special recreation permts for coomercia use in
speci al areas designated under the WId and Scenic Rvers Act. BLMnotes,
however, that commercial recreational use of the Sandy R ver has decreased
inrecent years, and states that it may not be necessary to regulate this
use in future years. See EAat 57. BLMasserts that "[u]ntil it is
denonstrated that recreati on nanagenent actions and strategi es contai ned in
the plan fail to control visitor use by follow ng indirect, non-regul atory
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approaches, linmting the nunber of commercial permts would be an arbitrary
and unnecessary deci sion" (BLMAnswer at 7). Addressing NORS concern for
nanagi ng events that may not occur, BLMstates:

It is not possible to address howthe BLMwoul d handl e al |

possi bl e future problens in the managenent plan. The planis
designed to be a flexible and adaptive docunent. The plan

provi des cl ear gui dance on howto resol ve i ssues as nonitoring
reveal s nanagenent problens. The plan outlines the nonitoring
and research process needed to identify probl ens and the net hod,
NEPA environnental anal ysis, by which alternative strategies
woul d be devel oped to address conpl ex probl ens or issues.

(BLM Answer at 7.)

[1, 2, 3] The evidence does not support NORS allegations that the
all ocation and concessi onaire i ssues were inproperly "ignored, deferred,
or treated superficially" inthe EA Further, NORS has not shown that BLM
based its decision on a error of |awor denonstrable error of fact. As
the party chal lenging a FONS, NORS nust show that BLMs deternination was
premsed on a clear error of law a denonstrable error of fact, or show
that the analysis failed to consider a substantial environnental question
of nmaterial significance to the action for which the anal ysis was prepared.
The Seanboaters, 131 IBLA 223, 228 (1994), aff'd, dv. No. 95-6251-HO
(D Q. Aug. 16, 1996); Powder R ver Basin Resource Gouncil, 124 |IBLA
83, 91 (1992). Absent a clear showng of a reason for nodification or
reversal, this Board wll affirma BLMdeci sion inpl enenti ng a resource
nmanagenent plan if we find the decision to be based on a consideration of
all relevant factors and supported by the record. The S eanboaters, supra
at 228; Lands of Serra, 125 IBLA 15, 20 (1992); Aninal Protection
Institute of Anerica, 117 IBLA 208, 216 (1990).

Qur reviewof the EA and Sandy R ver Han discloses that BLMnade a
diligent evaluation of the present use of the Sandy Rver for floating and
boating recreation and consi dered al | ocati on and concessi onaire i Ssues.
BLMs finding that floating and boating recreation conprises between 3 and
4 percent of all recreational activity on the Sandy R ver supports its
concl usion that the devel opnent of a regul atory programal |l ocating
commercial floating and boating use of the river woul d be prenature and
specul at i ve.

V& recogni ze that NORS holds a different opinion. However, it has
fallen considerably short of denmonstrating a violation of statutory
directives or nmandates, or show ng that BLMhas abused the di scretionary
authority afforded by the Wld and Scenic Rvers Act. Accordingly, we find
that NORS has failed to show error which would justify nodification or
reversal of BLMs decision. Hgh Desert Miltiple Use Goalition, 124 |BLA
125 (1992); WlliamA Fanklin, 121 IBLA 37 (1991); Southern Uah
Wl derness Aliance, 114 1BLA 326 (1990).
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Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 GFR 4.1, the deci si on appeal ed
fromis affirned.

RW Milen
Admini strative Judge

| concur:

T Britt Price
Admini strative Judge
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